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ficiary. Armstrong v. School District No. 3 (1887) 28 Mo. App. 169. But the 
doctrine of Vrooman v. Turner, supra, is no longer strictly adhered to in its own 
jurisdiction, see Seaver v. Ransom (1918) 224 N. Y. 233, 237, 120 N. E. 639, and is 
no longer law in Missouri. Crone v. Stinde (1900) 1S6 Mo. 262, SS S. W. 863, 
56 S. W. 907. Missouri now allows the beneficiary to recover if the promisee's 
sole object in making the contract was the benefit to the third person. Gate City 
Nat. Bank v. Chick (1913) 170 Mo. App. 343, 156 S. W. 743. And, provided he 
afterwards adopts it, he need not have known of the contract at the time it was 
made. See Beattie Mfg. Co. v. Clark (1907) 208 Mo. 89, 106 S. W. 29. Since 
the defendant in the instant case could have sued on the contract, it would seem 
that he should have been allowed to plead it as a defense. See Chicago, B. & Q. R. 
Co. v. Bell (1895) 44 Neb. 44, 53, 62 N. W. 314; 3 Williston, Contracts (1920) 
§1860. This would avoid circuity of action. Cf. Phelps v. Johnson (N. Y. 1811) 
8 Johns. 54. 

Damages — Wrongful Death — Loss of Income Derived From Gambling. — The 
plaintiff's husband was killed in a railroad wreck. The widow sues, claiming in 
part, as a measure of damages, loss of income from gambling by deceased. On 
exception to a charge that such was a proper element of damages, held, reversible 
error. Heed v. Gammer e (Ind. 1922) 136 N. E. 5. 

Under the Wrongful Death Statute of Indiana, an action may be maintained 
if the decedent might have maintained an action had he lived. Ind. Ann. Stat. 
(Burns, 1914) § 285. The damages are to be measured, inter alia, by the earning 
capacity of the deceased during his lifetime. Pittsburg C. C. & St. L. Ry. v. Burton 
(1894) 139 Ind. 357, 37 N. E. 150. But there can be no recovery for the interrup 
tion of an unlawful business. Young v. Stevenson (1905) 75 Ark. 181, 86 S. W. 
1000. And though the widow is an innocent party, she can not recover on the 
basis of the expected profits from an illegal occupation. By the weight of au- 
thority, the court will not speculate upon a future income from continuous crimi- 
nal activity. Murray v. Interurban St. Ry. (1907) 118 App. Div. 35, 102 N. Y. 
Supp. i026; Raynor v. Valentin Blatz Brewing Co. (1898) 100 Wis. 414, 76 N. W. 
343; contra, Bailey v. Bailey (Va. 1871) 21 Gratt. 43. An innocent tenant in com- 
mon has been allowed an accounting of the profits of an illegal business. Daniel 
v. Daniel (1921) 116 Wash. 82, 198 Pac. 728. But in that case the wrong was 
completed, and there was no need for a presumption of continuance in crime. 
Gambling profits have been considered in estimating the amount of alimony. 
Bailey v. Bailey, supra. But this exception may be explained on the ground that 
the deviation from the rule operated to punish the criminal, whereas in the instant 
case an exception would operate merely as a benefit to the criminal's family. Yet 
in King v. King (1907) 79 Neb. 852, 113 N. W. 358, the court more properly said, 
"We are not prepared to hold that precarious gains from immoral and prohibited 
occupations, are evidence of any earning capacity at all." The instant case would 
seem to be one in which public policy, though well established, does not work- sub- 
stantial justice to the widow. 

Deceit — Statute of Frauds as a Defense. — The defendant orally agreed with the 
plaintiffs to lease certain premises for five years, promising to give a written lease 
later. He was unable to do so because of a prior lease which he had fraudulently 
concealed. In an action of deceit for damages suffered in reliance on the mis- 
representation, held, for the plaintiff ; the parol lease was admissible as evidence of 
the transaction. Nanos v. Harrison (Conn. 1922) 117 Atl. 803. 

A contract voidable under the Statute of Frauds may be shown in evidence 
where the action is not on the contract. Man v. Ray (1894) 151 111. 340, 37 N. E 
1029. A third party who fraudulently induces a breach of a parol agreement is 
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held liable by most courts, though the contract was unenforceable under the 
Statute of Frauds. Rice v. Manley (1878) 66 N. Y. 82; see (1910) 10 Columbia 
Law Rev. 678; contra, Davidson v. Oakes (1910) 60 Tex. Civ. App. 60, 128 S. W. 
944. The instant case, however, raises the question whether the defendant should 
be liable in tort when, had there been no prior lease, he would not be liable in 
contract. No liability attaches to an agent for misrepresenting his authority when 
the contract he makes would not bind his principal because oral. Dung v. Parker 
(1873) 52 N. Y. 494. But in such cases there is no misrepresentation of the prin- 
cipal's power to enter into the particular contract, and the agent would be an- 
swerable in tort for a fraudulent collateral undertaking. See Thilmany v. Iowa 
Paper Bag Co. (1899) 108 Iowa 357, 361, 79 N. W. 261; Lomn v. Port Deposit 
Homestead Ass'n (1878) 49 Md. 233, 240. The instant case is analogous to ac- 
tions against infants for misrepresenting their 1 agei, whereby the plaintiff is in- 
duced to sell goods on credit. By the weight of authority in this country the 
defense of infancy will not avoid the defendant's liability in tort. Rice v. Boyer 
(1886) 108 Ind. 472, 9. N. E. 420; see Smith, The Law of Frauds (1907) §296; 
contra, Slaton y. Barry (1900) 175 Mass. 513, 56 N. E. 574. In the instant case 
the plaintiffs are not seeking to enforce the parol agreement. Their action is based 
on positive fraud. Recovery in such a case cannot open the way to abuses against 
which the statute is directed because it allows compensation only for actual loss 
sustained. Where a case on all fours with the instant case came up in Mississippi 
the court allowed recovery. Welch v. Lawson (1856) 32 Miss. 170. It is sub- 
mitted that "the right not to be led by fraud to change one's situation is anterior 
to and independent of the contract," see National Bank & Loan Co. v. Petrie 
(1903) 189 U. S. 423, 425, 23 Sup. Ct. 512, and the defense of the Statute of 
Frauds was properly disallowed in the instant case. 

Eighteenth Amendment — National Prohibition Act — Foreign Ships— Amer- 
ican Ships. — Several foreign steamship companies sought an injunction against the 
confiscation from foreign ships within United States territorial waters of sealed 
liquors destined for the use of passengers and crew at sea. Held, injunction denied, 
since the carriage of liquors in question is illegal transportation within the inhibi- 
tion of the National Prohibiton Act. Cunard S. S. Co. et. al. v. Mellon et al. (D. C. 
S. D. N. Y. 1922) 68 N. Y. L. J. 341. 

An American steamship line sought an injunction pendente lite on the same 
grounds and also against any imposition of penalties for selling liquor on the high 
seas or in foreign ports. Held, ships of American registry are American territory 
within the meaning of § 3 of the Act whether on the high seas or in foreign ports. 
Intertmt. Mercantile Marine Co. v. Stewart (D. C. S. D. N. Y. 1922) 68 N. Y. L. J. 
495. 

Ship stores have always been considered part of the ship's equipment and are 
exempt from payment of duties. See (1894) 21 Opin. Atty. Gen. 92; (1799) 1 Stat. 
661, U. S. Comp. Stat. (1916) § 6603; Tariff Act of 1922, § 446. They are mani- 
fested separately from the cargo. 1 Stat, supra; Tariff Act, supra, § 432. They 
include intoxicating liquors for beverage purposes for both passengers and crew. 
(1799) 1 Stat. 650, U. S. Comp. Stat. (1916) § 6592; The Satellite (D. C. 1910) 188 
Fed. 717; The Penn (C. C. A. 1921) 273 Fed. 990 (semble) ; see U. S. v. 23 Coils of 
Cordage (U. S. 1832) Gilp. 299, 304. After the Eighteenth Amendment, until 
October 1922, liquors in ship stores were exempted from the operation of the Act. 
See (1919) 37 Treas. Dec. 287; (1920) 32 Op. Atty. Gen. 96; U. S. v. 254 Bottles 
(D. C. 1922) 281 Fed. 247, 248 (as to foreign ships, not as to American ships). It 
seems that no general law has ever been applied to them ; they have been controlled 
solely by specific mention in the laws and rulings supra. They are not mentioned 
expressly in the Eighteenth Amendment or in the National Prohibition Act. There- 



